I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I n Proceedi ngs
Under Chapter 12

I N RE:

JEROLD W LLI'S W LLI NGHAM
No. BK 87-40393

N’ N’

Debt or (s) .

VEMORANDUM AND ORDER

This matter i s before the Court on an obj ecti on by Federal Land
Bank ("FLB") to debtor's proposed Chapter 12 Pl an of Reorgani zati on.
FLB, as an unsecured creditor, objects that the proposed planfailsto
conply with 11 U. S. C. 81225(a)(4) inthat FLBwoul d recei ve | ess under
the planthanit woul d receive if debtor were |iqui dated pursuant to
Chapter 7 of the Bankruptcy Code.

Section 1225(a)(4), relating to confirmation of a Chapter 12 pl an,
st at es:

(a) Except as providedin subsection (b), the
court shall confirma plan if --

(4) the value, as of the effective date
of the plan, of property to be
di stributed under the plan on account &fach
al | owed unsecured claimis not |edshan the
anmount that woul d be paid on such claimif the
est at e of the debt or wer e | i quidated under
chapter 7 of this title on such date.

Section 1225(a)(4), known as the "best interests of creditors"” test,

requires that unsecured creditors receive at | east as nmnuch under a

Chapter 12 plan as they would receive in a Chapter 7 liquidation.
I n objecting to the proposed plan, FLB asserts, based on

"information and belief,"” that debtor is currently in possession of



grai n proceeds fromthe 1987 harvest. FLB al |l eges that t hese proceeds
constitute an unencunbered asset of deft and that, if debtor were
I i qui dat ed under Chapter 7 on the date set for hearing on t he Chapter
12 plan, the grain proceeds would be an asset available for
distributiontoall unsecured creditors. Sincethereis no provision
i ndebtor's planfor repaynent of the val ue of debtor's 1987 crop, FLB
asserts that it woul d receive nore as an unsecured creditor under a
Chapter 7 1iquidationthan under debtor's Chapter 12 pl an and t hat t he
pl an, therefore, is not inconpliance with 81225(a)(4) and cannot be
confirmed.

Whi | e debt or does not di spute that the proposed plan fails to
provi de for paynments to unsecured creditors equal to the val ue of
unencunber ed grai n proceeds i n hi s possessi on, debt or nai ntai ns t hat
t he pl an may nevert hel ess be confirnmed because it conplieswiththe
requi renment of 11 U S.C. 81225(b) (1) (B) that all of debtor's di sposabl e
income be applied to make paynents under the plan. Section
1225(b) (1) (B) provides in pertinent part:

(b)(1) If the trustee or the holder of an
al l owed unsecured claim objects to the
confirmation of the plan, then the court may not
approve t he plan unl ess, as of the effective date
of the plan --
(B) the plan provides that all of the
debtor's projected di sposable incone to
be received in the [period of the plan]
...will be appliedto make paynents under
t he pl an.
It isthe debtor's positionthat 81225(b) (1) (B) provi des an alternative
toliteral conpliance with the requirenent of §1225(a)(4) and that a

pl an of reorgani zati on under Chapter 12 may be confirnmed despite
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obj ecti on by an unsecured creditor solong as the di sposabl e i ncone
requi rement of 81225(b)(1)(B) is met.

The requirenents for confirmati on of a Chapter 12 plan set forth
in 81225 are substantially the sanme as t hose applicabl e to Chapter 13
pl ans (see 11 U. S. C. 81325), and anal ogy may be nade t o Chapter 13

precedents in interpreting 81225. See 5 Collier on Bankruptcy,

§1225. 01 (15th ed. 1987); ILnre Janssen Charol ais Ranch, Inc., 73 B. R

125 (Bankr. D. Mont. 1987). Section 1225(a), |ike §81325(a), contains
si X requi renments that nust be nmet before a plan nay be confirnmed.
Unli ke the confirmation standards of subsection (a), however,
subsection (b) states a requi renment that nust be met only i nthe event
of an objection by the trustee or an unsecured creditor. See Id.
§1325.08[ 2], at 1325-45. Fromthis distinction, it can be seen t hat
the requirements of subsection (a) are separate from those of
subsection (b) and that, rather than providing an alternative to
conpl i ance wi th subsection (a), subsection (b) sets forth an addi ti onal
requirenment for confirmation if objection is made under that

subsection. See In re Fries, 68 B.R 676 (Bankr. E.D. Pa. 1986).

The | egislative history of 81325(b) |ikew se indicates that
subsection (b) was i ntended as a separate test to be net i naddition
to, rather than instead of, the requirenments of subsection (a).
Subsection (b), containedinthe Bankruptcy Arendnent s and Feder al
Judgeshi p Act of 1984, was added to resolve "the ongoi ng dispute
regar di ng whet her there should be a m ni numl| evel of paynments in
chapter 13, other than that set by the section 1325(a)(4) best

interests of creditorstest[.]" 5Collier on Bankruptcy, 81325.08[ 1],
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at 1325-42; see Fries, 68 B.R at 682. Wiile the "good faith" standard

of 81325(a)(3) had been interpreted by some courts as requiring
"substantial " or "neani ngful " paynments to unsecured creditors despite
conpliance with the m ninmumrequirenment of 81325(a)(4), the new
anmendnent denonstrated that the "good faith" standard of §1325(a) (3)
di d not set any m ni rumanount of percentage of paynents that nust be

made to unsecured creditors. 5Collier on Bankruptcy, 81325.08[ 1], at

1325-43. Rather, the "ability to pay" test of 8§1325(b) set forth the
definitive neasure of required paynments to unsecured creditors once the
confirmati on standards of 81325(a) had beennet. Seeid. at 1325-44+to
45. The "ability to pay" test of subsection (b) was t hus i ntended as
an additi onal protection for holders of unsecured clains (see id.
8§1325. 05, at 1325-18 & n. 1) rather than as an alternative to the
requi rement of the "best interests of creditors” test of subsection
(a)(4).

While thereis little decisional authority dealing with the
correl ati on bet ween subsections (a)(4) and (b)(1)(B) inthe Chapter 12
context, cases dealingw th confirmation requirenments for Chapter 12
pl ans support the concl usion that the "best interests of creditors”
test of 81225(a)(4) andthe "ability to pay" test of 8§1225(b) (1) (B)

constitute separate and di stinct requirenents for confirmati on under

Chapter 12. The court inlnre Hansen, 77 B.R. 722 (Bankr. D. N.D.

1987), di scussed the 81225(a)(4) requirenent that unsecured creditors
recei ve as much under the proposed pl an as t hey woul d upon | i qui dati on,
noting that the unsecured creditors in question would be paidinfull

if the debtors were |iquidated under Chapter 7. The Hansen court
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concl uded t hat t he unsecured cl ai ns nust be di scounted to present val ue
and paidinfull inorder toconply with 81225(a)(4) and protect the
present val ue of unsecured creditors' clainms. The Court continued:
Mor eover, the chapter 12trusteew || nonitor a
confirmed plan and ascertain that excess
di sposabl e i ncone goes to pay creditors. 77 B.R
at 726.
The court's comments i ndicate, therefore, that the requirenment of
8§1225(a) (4) nust be satisfiedindependently and cannot depend on t he
payment of debtors' di sposable incomeintothe planasrequired by

subsection (b).

Simlarly, inlnre OFarrell, 74 B.R 421 (Bankr. N.D. Fl a.

1987), the court di sm ssed t he obj ections of an unsecured creditor to
t he debtors' proposed Chapter 12 plan, stating:

The debt ors propose to submt all disposable

incone tothe plan, and the | i qui dation anal ysi s

present ed upon hearing shows a greater returnto

hol ders of unsecured cl ai s under t he plan than

t hat real i zabl e under a Chapter 7 proceeding. 74

B.R at 423.
Fromthis statenent it can be seen that the court considered the
requi renment t hat debt ors recei ve nore under the plan than in a Chapter
7 proceedi ng (81225(a)(4)) and the requi renent that debtors submt all
di sposabl e i ncone to the plan (81225(b)(1)(B)) to be separate and
cunul ative prerequisites to confirmation of the proposed pl an.

In arguing that the disposable income requirenment of

81225(b) (1) (B) constitutes an alternative to conpliance with the "best

interests of creditors” test of 81225(a)(4), debtor relies on the

recent decisionof Inre Fauth, 79 B. R 490 (Bankr. D. Mont. 1987).

The Fauth court, in dicta, considered whether |iquidation was



appropri at e upon obj ecti on by an unsecured creditor that it woul d not
recei ve t he sane val ue under a proposed Chapter 12 plan as it woul d
receiveina Chapter 7 1iquidation. The court opinedthat to allow
i qui dationin such circunstances would thwart the clear intent of
Congress to keepthe fam |y farner i n operation and stated, therefore,
t hat t he provi si ons of subsection (b) constituted an excl usi ve renedy
to an objecting unsecured creditor under 81225. The Fauth court
concl uded t hat Congress had net the "best interests of creditors" test

by opting against |iquidation of the farmin

favor of continued operationw ththe attendant

conm tment that all of the di sposabl e incone wll

be used to pay clainms. 79 B.R at 491.

Havi ng consi dered the | anguage and | egislative history of
subsections (a)(4) and (b)(1)(B), this court disagrees with the
reasoni ng of Fauth that 81225(b) (1) (B) provi des an excl usi ve renedy to
an unsecur ed creditor objecting under 81225(a)(4). This Court finds no
prior Chapter 13 precedents or any | egi sl ative history of Chapter 12to
support the Fauth court's anal ysi s and concl udes, therefore, theFauth
deci sion represents a m sreadi ng of 81225.

Because this Court has found that 81225(a)(4) and (b) (1) (B)
constitute separate and di stinct requirenents that nust be sati sfied
i ndependent |y, debtor's plan cannot be confirnedsolongasit failsto
conply withthe "best interests of creditors” test of 81225(a)(4). For
t hi s reason, debtor's proposed planis not capabl e of confirmati on and
FLB's objection to confirmation of debtor's plan nust be sustained.

| T 1S ORDERED t hat the objection of FLB to confirmation of
debtor's proposed Chapter 12 plan is SUSTAI NED.



/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: March 17, 1988




